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months of surveillance, justified the order, but their con- 


ce.n that facts, not conclusions, be set forth is instructive. 
Special Agent Connolly states that "the interception of 

these telephone communications is the only available method 

investigation which has a reasonable likelihood of securing 


the evidence necessary...,'' (App. 16) but in the absence 


of any of the three distinct showings that are required 
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The result of the failure to comply with the statutory 


requirement is that the intercepted communication must b 
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suppressed. Ruling that a failure tn follow different 
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cumstances warrant the surreptitious 
interception of wire and oral communi- 
cations. These procedures were not to 
be routinely employed as the initial 
step in criminal investigation. Rather, 
the applicant must state and the court 
st find that normal investi 
dures have been tried an 
easonably appear to be unlikely to 
ucceed if tried or to be too dangerous. 
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United States v. Giordano, supra, at 515. 
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It goes without saying that, if the purpose of Title 
III was to ensure restraint, then the negation of normal 


investigative techniques would and does play a "central 
role in the statutory scheme and that suppression must 
follow when it is shown that this statutory requirement 
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IIL. THE INTERCEPTED COMMUNICATIONS SHOU!L:) BE SUPPRESSED 


BECAUSE DEFENDANT KINSLER DID NOT RECEIVE INVENTORY NOTICE 


In this case the defendant was not named n the 
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wiretap applica or order. Nor, upon disclosure of the 


: relevant documents by the Government, was his identity made 


known to the presiding judge during or after the wiretap 


surveillance. There was no service of notice upon this 
defendant pursuant to 18 U.S.C. §2518(8)(d). It appears 
from the record that this defendant's identity was never 
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made known to the presiding judge although he ordered service 


of notice upon the persons named in the application and order. 
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that suppression is required for 


the notice uirements §2518(8) 


interpre- 
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equires suppression. 


The crucial importance of the notice requirements of 


§2518(8)(d) in light of Giordano and Chavez was thoroughly 


explored by the Ninth Circuit in United States v. Chun, 


503 F.2d 533 (9th Cir. 1974). The trial court had ccdered 


suppression of the wiretaps on the basis that che “efendant, 
prior to indictment, had not been served with notice of the 


trial judge indicated that had 


he known defendants might be subject to indictment, he would 


have ordered notice to be served on them. The Government's 


failure to bring defendant's existence to his attention, he 


said, precluded him from properly 


under the statute. Persuaded that the mere passage of time 
had prejudiced d2fendants' ability defe ; 
and relying on United States v. Eastman, 465 F.2d 1057 
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suppressed the communications. 


Remanding the case for further consideration in light of 


wdano, 416 U.S. 505 


and United States 


v. Chavez, 416 U.S. 562, the Ninth Circuit observed 


A careful reading of Title III reveals that 
Congress did not attempt to develop an inflexible 
set of rules specifically designed to afford 
protection to those who, although not named in 

an application or order, have their conversations 
overheard as a result of a properly authorized 
wiretap. Although such individuals are subject 
"to search’, the protection they receive is, for 
the most part, derived from that which has been 
provided for those named in the application or 


order. The potential inadequacy of this deriva- 


tive protection comes to the fore in the area of 
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inventory notices The unnamed, but overheard, 
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re entitled to such notice only to the extent 
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the issuing judge in his discretion determines 
that the interest of justice so requires. 
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ppeiiate court, in estadiisning guiaceiines [or ne 
court on remand, indicated two areas ot ingulry - 
onstitutional and the otner statutory, violations of 
r wnicn could resuit in suppression or tne communica- 
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On the constitutional issue the court reviewed tne 
is q 229 c 9 1047 a S 
ngs J60 U.»o 41 (196/) and 

V L 34/, (L9Y0/) both relied 
exte enacting Title III, and 
ear that post-use notice under 18 U.S.C. §2518(8) (d) 
o serve as compensation for the lack of any tradi- 
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L PELOT NOCice. And it 1s clear that the unnamed 


of notice. Formulating the test for constitutionality 


the unnamed but overheard under 18 U.S.C. §2518(8) (d) 


Specifically, we believe that when the government 
intends to use the contents of an interception, 
or evidence derived therefrom, to obtain an 
indictment against an unnamed but overheard 


individual, such individual must be given notice 
promptly after the decision to obtain an indict- 
ment has been made. At a minimum, this notice 


must include all the information which is con- 
tained in a subparagraph (8)(d) inventory notice. 


United States v. Chun, supra, at 53/7. 
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